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17 March 1969

MEMORANDUM FOR THE RECORD

SUBJEC’I‘ Director's Meeting with Senator Richard Russell
Re S. 782

l. The Director informed me of his meeting today with Senator
Richard Russell regardmg the Ervin bill, S, 782, during which Senator
Russell said:

a. IHe had discussed the problem with Bill Darden and
Bill Woodruff but was still somewhat at a loss to know what to
do about it.

b. He feels that the Agency definitely should not testify
in open session and will try to persuade Senator Ervin to hear
us in executive session,

c. He feels Senator Ervin's mind is made up and there
is little hope of persuading him to change his position.

d. With half of the Senate already sponsoring the bill,
the chances of defeating it are dim.

e. We should shorten and rewrite the proposed letter
from the Director to Senator Ervin, concentrating mainly on
the relevant legal points and avoiding argumentation which might
further alienate Senator Ervin,
25X1
2., The Director came away with the impression that Senator Russell
feels there is little we can do on the Senate side and that our best bet is to
focus our attention on the House side,
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Journal - Office of Legislative Counsel ' Page 3
Monday - 17 March 1969

11. | | Delivered to Dorothy Fosdick, Staff
Director on Senator Jackson's Subcommittee on National Security and Inter-
national Operations, a blind confidential memorandum in response to the
Senator's questions concerning the USSR/ChiCom border disputes. See
Journal of 13 March.

12, | } The Director met with Senator Richard 25x1
Russell to discuss the Ervin bill, S.782. See Memo for the Record.
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DISCUSSION WITH SENATOR RICHARD B, RUSSELL RE 8. 782

1.

10.

11,

Senator Ervin's bill is the same as last year and we believe
it would be detrimental to our personnel security program
and to operational security generally.

Last year, after Senator Russell suggested that the Director
talk to Senator Ervin, the Director saw Senator Ervin on

23 July 1968 but made no headway, although the Senator offered
to listen to arguments on legal points.

On 24 February 1969 Counsel for the Agency presented the
legal points thought to be important in line with a memorandum
on points of law previously submitted to Senator Ervin but
gained no acceptance from Senator Ervin. (Tab A)

On 28 February 1969 the Director wrote asking for an opportunity
to present his views to Senator Ervin's Subcommittee in executive
session, (Tab B)

Senator Ervin wrote back on 4 and 5 March 1969 offering only
an open session and saying he would grant no exception for the
Agency. (Tab C)

The Director proposes to reply that he can not make a full
presentation in open session and that he feels an exception

for the Agency is necessary. In view of the policy that has
existed that the Agency appears before its parent Subcom-
mittees only in closed session, the Director requests guidance
from Senator Russell on the problem thus presented by Senator
Ervin, (Tab D)

Mr, Henderson in the House is working on a bill which we
believe would be acceptable to the Agency,

Senator Eastland and Senator McClellan are sympathetic to the
Agency's position, also Senators Jackson, Bayh and Stennis.

Summary of the Agency's problems with S. 782 given to
Mr, Woodruff. (Tab E)

Copy of S. 782. (Tab F) ‘

Our proposal for amendments to S. 782. (Tab G)
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5 September 1968

Legal Effect of S. 1035 on the Intelligence Activities of CIA

1. A memorandum by the American Law Division of the
Library of .Co'ngress, dated Janvary 29, 1968, concerning the
effect of S. 1035 on the .Central Intelligence Agency has been

. recently filed in the ‘C‘on.g‘re‘s sional Record (Cong. Rec., 2 July 1968,

pp. S8088 and S8089) after being presented ?o the Senate Subcommittee
on Constitutional Rights. |

2. The author of the article has conducted ,considerable-“
research into the statutes which have a bearing on the Agency and Iits
functions. He also cites several cases which have a bearing on
the applicability of various laws and legal principles to the functions
of intelligence. Unfortunately, however, the author has not had the same
opportunity to research the sensitivities of security agencies generally or of
Central Intelligence Agency, specifically. .It is the.pux"pose of this paper to
acquaint those interested in the subjeét with the actﬁal issues involved
and with certain court rulings in other, perhaps lesser known, legal
p;c'oceedings. This discussion demonstrates that there are inherent
in S.1035 conflicts with statutes and in fact conflicts with judicial

concepts of the necessity for secrecy in intelligencé matters.
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3. The article refers to a numbez of §tatutory provisions which
it claims were designed to allow CIA to maintain 'secr'ecy concerning its
operations and personnel. ‘It cites 50 U. S, C., 403(d)(3) as authorizing |
the Director of Central Intelligence to protect intelligence sources and
methods from unauthorized disclosure. ‘That statute places a responsi-
biiity' on the Director of Central Intelligence for protection of intelligence
sources and methods but in fact arms him with no au;chority to carry out
‘that responsibility.

4.. | Although 50 U.S. C. 403(d)(3) provides no authbrity to the
Diréctor of Central Intelligence for carrying out the obligation which
it places upon him to protect intelligence sources and methods, the
Supreme Court has steadfastly held to the view that intelligence is a
very special subject. As was stated in the Totten case (Totten v.

United States, 92 U.S. 105 (1876)): | | |

.., all secret employments of the Government in time
of war‘ or upon matters affecting our foreign relations, where
a disclosure of the service might compi'ornise or embarrass
our Government in its public duties, or endanger the person
or injure the character of the agent...' cannot be disclosed
“in a court of law. '"A secret service, With liability to publicity .

in this way, would be impossible;... The secrecy which such
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. Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1

contracts (of employment) impose precludes any action for
their enforcement. ., It may be stated that public policy forbi’ds'
the maintenance of any suit in a court of justice,‘ the trial
of which would inevitably lead to the disclosure of matters
which the law itself regards .as confidential. .. greater reason
exists for the application of the principle (of not allowing disputes
involving state secrets to be éiréd in court) to cases of contract
for secref service with thé Government, as the existence of a
contract of that kind is itself a fact not o be disclosed, "
The Totten case has been repeatedly cited with approval by the Supreme
Court. (The most recent case concerning governmeht pi‘ivileges

decided by the Supreme Court was United States v. Reynolds,

345 U.S. 1 (1953) in which Totten was favorably cited. 97 L. ed. 729,
732,733, 735.)

5. Any suit filed before a court charging a violation of S.1035 would
inevitably reciuire assertion of the facts tending to support the violation.
These facts are inextricably involved with Agency functions and operations and
identities of Agency :persormel. On the other hand 50 U.S. C. 403g[section 6 of
the CIA Act of 1949, as amended] specifically exempts the Agency from the
Iproﬁsions of ahy- law requiring publication or disclosure of the Agency organization,
functions, names, official titles, salaries, or number.s of personnel
employed by‘ the Agéncy. For example, if an employee stationed abroad

Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1
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asserted in court a violation of S.1035 by his superior, the mere

identification of the Agency personnel could reveal classified information
in violation of the secrecy oath which all employees are required to take, and
in itself would be a breach of security contrary to the interests of_the United |
Stateé and possibly endangering lives of people.

6. This then is the crux of the - uhe CIAis to be subject
to suits to prove its innocence or the innocehce of one of its officers, as
provided in S.1035, all efforts to maintain the secﬁrity‘ of its operations become
an exercise in futility. It is apparent ti&at when & court ‘action is muaintainable
concerning the performance of a service for the Government, despite the
secrecy required to perform that service, then the service becomes useless
because secrecy is its essence. A mere appearance in court could result
in possible disclosure of ﬁames and employment relationships, the very
existence of which are state secrei;s. If any employee has a statutory right
to a court hearing of his grievance, no raatter how wrong or how frivolous
his suit may be and no matter how strong the case for the CIA is, once that
suit is filed a great disservice has been done to the integrity of the Agency's
security system and to its ability to operate anonymously, for the public
examination into the grievance is a serious breach of security and in many
cases may prove hazardous to the lives of certain classes of Agency employees.

It must also be noted when discussing facts which may be revealed in court

that it is a determination of the court in any given case as to whether a

Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1
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particular fact is privileged or is a state secret so that it may be withheld.

In other words, if the CIA is sued under section 4 61? S, 1035 and the name of
any employee who is germanec to the case is considered by the Agency to

be secret information, it becomes the judge's decision whether that name

will be revealed. (United States v. Reynolds, 345 U.S. 1(1953) ) (Government

i

privilege annotated in 95 L.ed. 425, 97 L.ed. 735)

7. Under S.1035 an employee or applicant who felt he had been aggrieved
could go into éourf alleging a violation.of S.1035, ‘The case would then be subject
to the jurisdi;tion of the court. The problenﬁs.whiclmltthis would pose are best
demonstrated ‘by a recent case in which a suit was brought against the Agency by
the widow of an applicant fox employment. Her husband was being considered
for Agency employmént and went through the normal applicant processing.

As a result of a regular medical examination, he was informed that his
blood pressure was unacceptably high and that if he would bring it under
control his case would be reviewedr. A few days later he committed suicide.
~ His wife brought suit against the Agency in a Federal court claiming that
during the processing drugs ‘had heen administered to her husband which had
so depressed him that his suicide resulted. No d'rvugs of any sort are
administered in Agency processing and the suit was obviously spurious.

To prepare for a defense, however, it was necessary to obtain affidavits |
from those members of the Office of Security, Office of Personnel and

Oiffice of Medical Services’ who had been in any way involved in the processing.

Approved For Release 2005/12/14 : €IA-RDP72-00337R000400030083-1



Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1

¢

The very filing of these affidavits in open court would have caused the
"'publication'' of ”func»lons, names faa ] official titles! of certain CIA
personnel--the very information which the Congress sought to protect by
section 6 of the Central Intel ligence Ageacy Act of 1949, as amended,
The association of a number of.the se employees with the Agency was
itself classified, and one of the doctors who was on his way to a very
sensitive overseas as signment had to be recalled, Another doctor Wa.é
also slated for such an as sigament, which had to be held 1n abeyance,
The widow's lawyer realized, on seeing the affidavits, that he had no
case and advised her to withdraw the suit. A less ethical lawyer or a
client bound on harrassment of CIA could have forced production of the
affidavits in open court. This is juét one of a nunb er of cases which
could be recited wherein the appearance of an employee or the production
of inforrr}ationin judicial procedures resulted or could haVe resulted in

security disclosures detrimental to the national security,

)

8. These actual .cases indicate that once subject to the
Jurisdiction of a court, the Agency cannot guarantee protection ofits
sensitive information, particularly as to sources and methods., In a
democratic society there will obviously be vital situations where the
desirability for protecting sensitive intelligence information may, of

necessity, be subordinated to the preservation of justice, On the other
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hand, intelligence sources and methods should not be subjected to com-
promise, by design or otherwise, by a s'iga.tute which would tend to
-encourage employees in sensitive positions to jeopardize the security
system which they are working to protect. In point of fact, our concern
lies not so much with the possibility of revelations by CIA employees but
rather by the use which may be made of this administrative remedy by
those who seek to destroy our national security systeras. If such a statute
were applied to CIA, the Agency would be faced with one of twé alternatives:
to remain sil>ent in the face of charges and cqncede the merits, of to contest
the merits and give away the information which the Director is charged
by law to profec‘c.

9. The fact is that although the CIA has soi’ne statutory authority
(and a clear statutory responsibility) to protect its secret information,
these mandates are not always enough when the Agency is brought into
court. The obvious question then becomes how much further will the
Agency be either harassed frivolously or sued in earnest and damaged
under the provisions of S,1035? It is apparent that while the .cases to date
show serious compromise of classified information under present protective
statutes, the probable compromise in the future would be substantially
more because of statutory authorizations of suits against the CIA.

10, The American Law Division's report concedes the possibility

of couflict between Section 4 of S.1035 andthe Director's authority to
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upheld in a number of cases where the individual has sought to contest

his termination, ‘Kochan v. Dulles, Civ. No. 2728-58, D, C.D.C. (1959),

and Torpats v. McCone, 300 F. 2d 914 (1962), U.S. Court of Appeals for

D. C. Circuit, Particularly in the Torpats case the court refused to allow
on the record information concerning intelligence operations which the
plainﬁff knew were classified. Our experience ha_s shown however that
a court proceeding cannot bé confined solely to the matter of a single
allegation, but that all sorts éf peripheral and background matters are
inevitably brought forward. &, 1035 would Virtuglly fé?ce the courts to
explor.e these areas publicly,
.11_ Possibly an even more clear—gut conflict involves section 201(c) ‘
of the CIA Retirement Act of 1964 (P, 1, 88-643), ’I‘htat provision s’ca’cés
that any determinations made by the Director authorized under the
provisions of the CIA Retirement and Disability Act of 1964 "shall be
deemed to be final and conclusive and not subject to review by any
court," This provision was %gcluded in the law because the CIA retire-
ment system covers those ei‘zl‘n;i;yees engaged in the most sensitive
work of the Agency, primarily overseas activities, and the committees
of the House and the Senate which held hearings on the Act realized
the serious harm that would result from a public airing of any such cases.
12. As a hypothetical case, comsider an employee who is mandatorily
placed in.a retired status under the CIA Retirement Act by the Director.

Assume further that the employee brings an action in a distr_ict court
Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1
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élaiming that his retirement resulted from an interrogation concerning
misconduct during which he requested and was refused counsel (section 1(k)
of 5.1035). Under the provisions of section 4, the employee would be
authorized to maintain the action, aad the court would review in detail |
circumstances of the forcgd retiremen‘c. Such a review by the courts
would directly conflict with section 201(c) of the CIA Retirement Act,

and would result in a public airing of sensitive information which that
section was designed to protect. Since 5.1035 would be the later-ecnacted
law, a court might hold that section 4 prevailed over the provisions of

the CIA Retirement Act.

13, The requirement of presence of counsel or other person provided
for in section (k) of 5.1035 would impose a particularly difficult dilemma.
In effect, that section provides that before an employee c.ould be subject
to an interrogation which could kad to 2 dis ciplinary actiqn, he has the
right of counsel or other person of his choice. This statutory requirement
could be extremely burdensome administratively, Of more importance,
in the case of this Agency where classified information inevitably would
be involved, there would be the requirement of investigation of the counsel
or other person chosen. If for some reason the cou:dsel or other person
were determined to be untfustworthy to receive clas sified information, the
Agency would be in é. serious dilemma under S.1035, On the one hand, it

has the responsibility £0 protect intelligence sources and methods, and on
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the other hand there is the requirement in S:1035 that counsel or other person
be present. In theory then, if the Agency refused to permit the presence
of the person designated by the employee during the interrogation which
involves the classified information, the complaining employce could allege
violation of S.1035 in deprivation of his wights. This is a serious infringement
of the Agency's ability to protect classified information.

14. As indicated above, experience has shown that most every‘court
action poses serious problems for the Agency. In order that the iarocesses
of law may go forward, there is some dilution of matters that should
remain secret. The very concepts of.S. 1035 in graating rights to employecs
and applicants to sue and to name individual employees of the Agency as
defendants is at the outset inconsistent with the purposes behind the various
exemptions granted the Agency to maintain secrecy, as well as the responsi-
bility of the Director to protect intelligence sources and methods., These
new rights granted employees of the Agency are fu’rthermor.e inconsistent
© with the judicial concepts of prciecting state secrets and the special
nature of employment in secret activities. On balance, we believe that
the desirability of protecting sensitive intelligence information far
outweighs the need for relief of the type provided by S.1035 to CIA employees -
who generally have accepted as a condition of employment the necessity for
protecting ‘that information, For these reasons, we believe that a complete

exenption from this legislation for this Agency is essential,

~ Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1
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privacy invasions, we are not irifllng with
ihe great comstitutional truths which bui-
tress our soclety, I believe we e,

Regrettably, it would appear that we hiave
coms far from the nature of the truths which
we once thought important; but in the case
of thoe polygraph, we have come not very far
at all from the ancient methods of seeking
“he truti. It is not too far from the ancicLt
trinl of ordenl by fre or water 1o the concept
of the "wirgle scat.,” Nor s there much dif-
ferenco between the polygraph and the oid
decepiion Gtest used by the Indlans, “Chey
thought that fear inhnibited the secretion
of salive. To lest his credibility, an accused
was piven rice to chew. If ho could spit it out
ae was considercd innocent; but if if stucic
1o 1ila gums ho wasjudged guilty.

What do polygraph technigues do to the
concepts underlying the IPourth and Fifth
Amendments? To the principles that there
shiall be no search and sclzure without war-
vant, and that no man should be compelled
o incriminate himself? Is there anything
more destructive to our system of governmaent

thoin attempting to seize a mon's innermost -

thoughts; comipelling him to confess his o=
lefs, his religlous practloes, his every sin;
soadring hixa to bare hils soul to a machlne
in order to hold a Job?

Hordened criminals aro safeguarded in this
aren of the law, yelb an applicant for Tederal
cinployment is not,

In the emaployment process, however, it 1s

“ 1o the Wirst Amcendment that this twentioth

©eentury witcheraft does the most violence,
That Amendment guarantecs a citizen free-
domn from interference with his freedom of
expression in his thoughts and beliefs. And
1% inciudes not only his right to express them
but his right to keep silent about them. This
is a crucial 1ssue in a free sociely.

To condition a cltizen’s employment and
his future job prospects on his submission to
ihe pumping of his mind, his thoughts, and
boilefs phout porsonal mattors unrolated to
als dutics, 18 f0 oxorcine o form of ityranny
and contiol over his mind which 1s alion t0 o
society of freo men, It is {o force conforimity

-of hig thought, speoch and action to whatover
subjectlve standards for conduct ahd thought
nitght be held by a polygraph operator, or
his company, or an agency officlal, It s to
weaken the fsbric of our entire socicty.

I submit that the Constitution can and
doces protect us from such incursions on our
livorties,

CMPLOYMENT AS A PRIVILEGE

To say that employment is a privilege is
4o avold the issue. Ior, as the Supreme Court
has sald, 1t does not matter whether
thero is o constltutional right to employ-
ment, Tho means and procodures employed
by goverament should not be arbitrary.
CONSENT

Nor does it help to reply that n person
consents” to such an invasion of his liberty.
‘Where the full force of government is behind
tho request, where he knows that great coms=
puter and data systems of government will

_rebain forever his refusal to reply, or his an-
swers to tho queries, there ls no free consent,
CONFIDENTIALITY OF RECORDS

Proponents argue that the records are conw
fidential, It is no secret that his ciaployment
records, with all of the medlcal and security
data, follow a man throughout his carcci.
ihey are officlally transmitied through the
subterranean passages of our complex bu-
reaucracy.

It was to prevent the practice of sueh tyr=-
annics on Iedernl cmployces fhat I intro-
duced my bili, 5. 1035,

This bill Is premised on the belief that Just
Bbeeause he goes to work for government, tho

i Mberiies neSRRETERLF R eiaEe ZRUR AL ﬁ%ﬁ@?ﬁﬁhﬂﬁmoﬁﬁm&ﬁwﬂq Would noi b KoY,

render hia right to & proper respect by hls
overiunent for bls privagy and othexr rights.

or not, An the interests ol

K/\JL\\.‘A\MU\)JUL\A"AM RECTaa - DMA.\\ALA‘.M

5. 1035 1s desipgned Lo prohibit unwarranted
govmnmcnﬂl invasions of employee privacy
and s sponsored by 66 Merabers of he Sens
uwhe, I am happy to report shot it was ap-

roved by the Senato oo Scptember 13 by &
vote of 70 10 4.

Section (f) of 8. 1035 maakes It un]a,wful
for any oficer of any Ixecutive department
or agency o roguire or request, or attempt
o requlre or veguest, any civilian cmployee |
serving In the department or ageuncy, or any
person applying {or Cr yraent in the Ex«
ccutive hroanei of the United States Governs
snent “to tuke any polygraph test designed
1o eliels fvom him taformntion concerning his
pergonal ielationshin with any person con-
nected with him by Dblood or marriage, or
conecrning his rcligloua beliefs or practices,
or conceraing his atbitude or conduct with
respect to sexual matters,

This mecasure i5 now peonding in a Sub-
conunittes of the House Post Ofice and Civil
Service Commitice wader tne Choalrinanship
of Congressman David Henderson, I ani hope=
ful vhat tihe Congross will enact 14 promptly.

L5 1s time wo put o rein on the Iederal
Groveraracnt's use of twontieth century’
witeherafs to find tho tevuth, Xt is time the
Iederal Gover:mneny was told what tiuths it
should bo seeklng. ' .

MiMOoRaNDA CONCERNING THE EFFECT
S, 1035 oN TEE SECURITY AGENCIES
BE Lipraiy or CONGRRESS,
Was hmyton D.C,, January 29, 1968.
To: Scnato £ ubcommi\.w'\ ol Constitutional
T Rights, . .
From: American Law Division.
Suojec*' itect of 8. 1035 on C.I.A, Secrecy.

Tiis is in responss 1o your roquest for a
cousideration of the possible efiects of S.
1033, to provect tho privacy of governmental
cmiployees, upon the secrecy of an organlza-
tion like the Ceontral Intellizence Agency.

A number of statutory picvisions are de-
signed to allow the C.1.a, to maintain almost
slosolute secvecy about its opevations and
personncl, In 50 U.S.0, §f‘03(a) (3), tho Dis
iector of C.I.A, is authorized, {nter alia, to
prowect intelligence sowrces and methods -
from unauthoriked disclosure. The Agency
is cxempted by 80 U.S.C, §403g from the
provisions of any law requiring the publica-
tion or disclosure of the organization, func-~-
tions, names, oficial titles, salories, or num-=
bers of personnel omployod by it. The Direc-
tor {s authorized, by &0 U.L.C, §403(c), in
hls diseretion, to terrninate the employment
of any officer or eraployce of tho Agency
whenever hie deers it necessary or advisable
e United States,

Additionally, & series of criminal statutes
prohivit unlawiul disclosure of confidential.
niormation respecting the nasional defense,
18 U.S.C, §§ 703, 784, 703, 19056, And, finally,
it appears that the C.LA. requires of most if
not all -of thelr cmployeces the execution of
o secrecy agreement under which the em-
nloyee swears to maintain in confidence in-
ior mfxuon gained hecauvse of his omployment
and under whteh it is specifically recognized
that an intentlonal or negligent violation of
the agrecement might subject tho cmployee
o prosecution viader at least 13 U.S.C. §§ 793

“and 794, Sce, Heine v, Raus, 261 I, Supp. 670,

571-572 (D.C.D.Md. 1936).

It is, of course, a ruie of statutory con=
struction thal when two statutes conflict,
vhe one later in date will govern, Therefore, |
if any provision of 5. 1035, upon enactment,
confiicts with any provision of the statutas
listed above, 5. 1035 would pruvau Wouid |
there be any conflict? .

In order to protect the privacy of govern-
ment employecs, 8. 1035 pronibits those n
authorlty from cagaging in certain activi-
ties in regord to government employees, The

origin or that of his Jorehears, (2) indi-
eabing that the failure of ono to attend any

«

tor

" undertaking
. rity of the Unlted States or to activities ov

il ey sl
sssemblage for the purpose of aiivsing, In-
structing, or indoctrinating in the perform-
ance of or in regard to anybthing othor than
ofiiclal duties wxll be noticed or acted npon,
(3) requiring one to participate in activie
ties or undertaking not relatlng to oiliclal
duties, (4) requiring one to report on his
activities or wudertakings not rclated to his
official duties, (6) requiring one to submit
to any interrogation or examination designed
to elicit information covcerning such por-
sonal matters as relationships to ovher pco-
ple, rcligious belm[s or practicos in sexual
matters, (6) requiring the taking of a poly- -
graph test designed to elleit such personal
information, (7) requiring one to participale
in any way in the suppovs of any person for
political office of any political party, (3) ré-
guiring one to invest one's money i honds
other obligations, (9) requiring one to
disclose porsonal finances except in certain

. conflict of interest situations, (10) requiring

or requesting one to partielpate In any in-
vestigation which could have disciplinary
consequences without the presence of coun~’
sel or other persons of his cholce, (11) and
discharging or othorwise discriminating
against ono hecose of a refusnl to comply
with & request or domand made iliegal by
the bill.

Certaln provisions of the bill recognize tho
existence of security interests necessitating
deviation from the provisions of tiie bill
Yor exampls, a proviso permits inguiry inco
the mational origin of an cmbloyee when
deemed necessaxy of advisablo to de 1ine
suitability for assignient to activ or
reiaved to the naticnal socu-

undervakings of
United States,

And Section 6 of the Bill permnits tho
requiring of polygraphing, personailty
ing or financial inqulry to elicit otherwise
impemmasiblo_ personal information of any
cmployce of the C.LA, the Navlonal Secu-
ity Agency or the F.2.1, if the Dircetor of the
appropriate agency, or his designee, makes a -
personal finding with regard to cach in-
dividual to be tested that such test is vee
quired to proteot the national sccurity.

Enforcement of the act would be placed
in a Board of Empioyeo Rigits and hence
to federal distriet court.

It appears then that the issue in any

any natuwre oulsicie thc

‘matter taken to the Board and to court sub-

sequently would be whether some probibi-
flon of the act hoad been violated. 'That is,
the only wrelevant lssuc to be adjudicated
would be whether, for example, someone had
heen requested or forced to take a polysranh
test in regard to his sexual aotivitles and
had, perhaps, been discilminated against,
by being fired, demoted, or somchow been
retaliated against, Thus, it is dfdicult to sce
how an issuc involving government socrots
could he relevant o any determination the
Board or court might be calied up to malke,
One possibility might arise should the as-
signment of an operative he made to attend
some asserabloge or to take part In some ac~
tivity bo mado and refused, for which Yo-
fusal diseiplinary actlon might {ollow.

It could be. claimed by the aflccted om-
ployce. that the requirement violated onc or
another provision of the act, Butb it will be
noted that such assignments would violate
thc act only if not part of an employce's

“official dutics.” Should determination of a
possible violatlon depend upon whether or
not the assignment involved “official duties,”
the precedents secom clear that to aveid dis-
closure .of coniidentlal or secrel mformai,lon
a court will accept the cer tiﬂcquo“x by th
Agency head to that effecs, Heine v. Rauq
supra ST(-i3;  and, sce Un.'ml Sldtes Y
Reynoids, 345 U.8, 1 (1953).

cem vhat i'.':h("

inveiving

sl

G0~

o lssues beforo tho Board and W a
quent court, The issucs would tuvn ratic
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upon. whebher specifie provisions of S, 1036
had heen violated,

In resordl to the question of any conflled
bolween, present stntutes and tho proposcd
aot, it appears that in all butl one instance
no conilet would occur, That instance arises
with regard to 50 U.S.C. § 403 (¢), permitting

the Director to terminate the employmiens
of any emaloyce or ciicer in his diserction.
Under . 1035, it would seewn, that the Dirce~
o coulu not terminato employment for a
refusal 1o carry out any requcst to do any-
Lhing pronthited by thoe Dill. Ho could nof,
“for exaihipie, fire anyono for refusing to bhuy
W&, gavings honds, Bat, as hag beon nobed,
whe jssue would be simply 'whether this vio-
intion was the cause of dismissal or not; no
secrets or confidences, no disclosurc of any
other reagon, would have {o he made known,

And, as wrlready noted, thero are cxemp-
tions, The Director may make inguiry of all
sorts of personal Information if he mekes a
finding that security requlres it No disclos-
ure would be required of the reason for such
o fnding, 12 it becamo an issue before the
Soard, only disclosure that the finding had
in fact heen made.

in shorg, It appoars that ennctmont of
S, 1035 would creato 10 conflict witi present

gbtatutes nor change any of them, with the

mmi,ed exception noted above,
JonNny H, KILLIAN,
Legislative Attorney.

COMMENTS BY SENATOR
AND NSA Smoviwp Nor -BeE Excrubpen Fuonm
TIIE ProvisioNs orF S. 1035, tHe Biin To
PROTECYT. EMPLOYEE RIGIHTS

The Central Intelligence Agency and the

National Security Agency have asked that

tne guarnntees in S, 1035 mnot he extended

to their employecs or to citizens who apply
for cmployment with those agencles,

I ®seo no practical or polley reasons for
granting this request, and find ne constitu~
tlonpl grounds for it It is nelther necossary
nor reasonabla,

The men who diafted the Constitution
envisioned & government of laws, 110t of mon,
They wmeant that wherever our national
houndaries should reach, tihore the controls
established in the Constitution should apply
1o the actlons of government, The guarantees
of the amendments hammered out Iin the

' state constitutional conventions and in the

meetings of tho Flrst Congress had no limi-

tations, They were meant to apply fo all

Americans; not to all Americans with the

cxeeption of thoso employed by the Central

J Intelligence Agency and the National Se~
curity Agency. '

My roscarch has revealed no languape in -

our Constitution whichi onvislons enclaves
in Washington, Langley, or I'ort Moade,
whero no law governs the rights of citis
zens  except that of tho Director of an
agency. Nor have I found any decision of
the highest court in: the land to su'apmt;
guch a proposition.

Why, taen, do these agencies want to be .

excmpt from this bill?

Is it that, unbeknown to Congress, their
misston is such that thoy must he able to
order their cmployees to go out and lobby
in theilr ecommunities for open~housing leg-~
islation or take part in Grent Society poverty
programs?

Must they order them to go out and sup~
port organizations, paint fences, and hand

outb grass sceds, and then to come back and .

tell their supervisors what they did in their
spare time and with thelr weekends?

Do they have oceasion to require thelr

employees to po out and work for' the nomi-
nation or clection of candidates for public,
oltice? Must they order them to attond meot~
ings and fund-ralsing dinners for politleal

Do they not know how to evaluato o coerp«
vy for empioyment withons nslking hee
Sl veveks ey 1 shp fise diarhea, 00

. Wity ¢

Eavin: Way e CiA

aho loved her mother, 3¢ she goes to church
overy week, i she bolicves in God, if sho
Dbelloves in the second coraing of Christ, At
hor sex iife is saiisfactory, if she has 1o
urinate more often than othicr people, what
gno dreams auouu, and many other ocxbrane-
ous matiols .
Why do uhesc two azencies want the llcense -
to cocree their employees to coatribuie to
charity and to buy bonds? The #ubeoramittee
nas reeceived fearful telepiacne calls from
omployees staling that they were told their
socurity clearances would po in jeopardy if
oy were not bhuying houds, becavse 16 was
an indication of their lack of patriotism,
Why should Congress grant these agencios

~he right 1o spend thousands of dollars to go
Cpround the country recrulting on coilego

carapuses, and the right to strap young apg-
nlicants to machines and ask them questions
about their family, and personal lives such
a8

“When wag the m.,t tme you
relations with o woman?

“How many thmes have you had sexual
intarcourse?

“Flave you over
activitles?

“FHave you evor engaged in sexual ncuvitius
W0 AITRALl?

“When was the first tinie you had inter-
course with your wife? .

“Did you hiave Iatercourse \v.th ner befo‘e
you were married?

“Ilow xaany times?”

What an introduction 10 Ancrican goveris~
wmens for these young peopiel

Thoe Supncommitice has also received com-.
ments from & number of prolessors indi-
cating wvne concern on their Tacultles that

had sexual

ongaged i homosexual

neir stidents were baing subjected to sugh
practices. :
That we arc losing the taient of many

qualified people who would otherwise choose
to eserve thelr government i3 illustrated by
tho Zollowing letter walch was recoived by
Repregentative Cornellus Gollagher, Chalre
man of the Specinl Eouse Clovernment Op-
erations Commitieo investigatlon of invas
sions of privacy:

“I am now a Forelgn Service Ofiicer with
the State Depard mont and nave been mos»
Tavorably impiessed wl‘m the “Department’s
security measures.

“However, scmeoe yearas azo I was considered
for employment by the CIA and in this con-
nection had to take a polygraph test. I have
never cxnerienced a rore humiliating situa-
tion, nor one which so totally violated both -
the legal and moxal rights of the individual.
In particular, I obj ectm to the mapner in
which tho pewson adrcinistering the test
posed quostions, drew buchchve inferences
and put my own moial beliefs up for Justi~
fication, Sufiice it to say that alter n shore
time L was not a ‘cooperntive’ subject, and
the admlaistrator sald he couldn’t make any
sense from the polygraph and called in his
superior, the ‘deputy chief.

“The deputy ehiei began In patronizing,
reassuring tones to convince me that all he
wanted was that I tell the trudh. I then made
o statement ©o the effect that I had gone to
a Quaker school in Philadelphia, that I hwd‘.
been bHrought up at home and in school with

-eertain moral beliefs and principles, that I

had como to Washington from my University
at the lnvitation of the CIA Yo apply Ifor a
position, not to have niy statemonts of a
personal and serious nature guestloned not
only as to thelr truth but by implication as
to their correctness, and that I strongly ob=
Jected to the way this test was being admin-

"stered,

“The deputy chief gave me a wise smile
ﬂnd 1mmng forward sald, '"Would you jprefer
wo uged the thumi ;

pariies In the United SAgspiroved For Releasac2005412114 oCiAJRBP"/@eo&m
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oThis incident almost ended thoe deep de-
sire T had for service In tho Amecilcan gov-
crnment, but forpunately I turued to the
Forcign Scrvice. But i it happened to me
it maust have happened and be happening o
hundreds of other applicants for various Fed-
eral positions,”

On the subject of polygraphs, the AIFL-

CIO in 1965 stated:
" “The AWL-CIO Exccutive Council deplorcs
the use of so~called ‘le detectors’ in public
and private empioyment, We object to the
uso of these deviees, not only becauss their
cladms to reliability are dubious but because
they Infringe on the fundamental vlghts of
Amorlcan civivens to personal privacy., Neoie
ther the government nor private cmployers
should be pormitted to engage in this sort of
pollce state surveillance of the lives of ii-
‘dividual citizens,”

Legislatures in 5 States and several cities
have already outlawed these devices, and
many unions have forced their climination
through collective bargaining, Tho Direcetor
of the Federal Bureaun of Investigation has
sald they are unrellable for personnel pur«
poses,

Why should Conpgress tako a step bxcmw'uu
by spcelfically authorizing ‘tho,r coatinued

. use on American citizens in. these two agen-

cles to ask about their sex lives, tholr religion,
and their family relationships?

Bear in mind that, reprehensidio o
lic detectors are, the bill only limd
use in certain areas, and the Divcctor may
.86l authorize their use if ho thinks it nee-
ezsary to protect the national sccurity, Poi-
sonally, I fear for the national security if its
protection depeinds on the use of steh de-
vices.

Similarly, the question may be asked, way
should these agencies force their cinployecs
To discloge ail of thelr and their familics’ as~
sets, creditors, personal and real oroperty,
unless they aroe responsinle for hnndiing
money? Novortheless, under the bill, the Cla
and NSA havo been granted the cxomaption-
they wished, to require thelr employccs ©o
disclose such information, if the Divecior says
it 1s nccessary to profect the national se-
curity., What moie do they want?

Appearently, wiat they want is to stand
abovo the law,

Talen all uonother their argumonts for
complete exemptlion supgest only one conclu=
slon—vthat they want the vnmitigated right
10 kick Federal cimployees around, deny them
respect for individual privacy and the basic
righta which belong to every American re-
gardless of the mission of his agency,

Tho idea that any goveirnment agency is
entitled to the “total man’” and to knowvledge
and control of all the details of his personal
and community life unrelated to his employ=-
ment or to law enforcenient is more appio=
priate for tvotalltarian countrics than for a
soclety of iree men. The baslec premise ol
5. 1035 is that a man who works for the Pod-
eral government sells his services, not his soul,

RErLiES TO CENIRAL INTELLIGENCE AGENCY
OBJECTIONS TO S, 10353, A Diun o PROTECT
THE RIGHTS 0# FEDERAL EMPLOYEES .

The Central Intelligence Agency, in & re-
port whichh was stnmped “secret,” stated a
number of objections to tiis bill. At ihe
request of CIA representatives these were
also explained to mo af length in personal
discussions. Their suggestions were care-
fully considered in Conumitice and the bill
was carefully redrafted and amended to mect
thoem. I Beliovo the ageney now has no legit-
imate complaint other than their natural
lack of enthusiasm about being subject to
any law, Following is a sumunary of their
objections and the provisions in 5. 1035
willeh meet thew, I helleve the sainge argl-
mc&‘ﬁ Wil ) é Phor secvnity positions
R 6636 piknent, Woore thog
positlons are not covered, the Stubcommi
mat make o policy decision thag, stlec
ey wre o Civl Sovvice anpiations
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| The Honorable Sany J. Eevin, Ju., Chadwmman

1 Babeommities on Constitulional Rights
v e Goramittes on the Judiciary -
C oy Undted States Senabe o
by e Washdngton, D, . 20310 ¢

e Lo ‘; My deax Mz, Chalrmans
I vexy much approciate the tloe you took last Monday to
Cidlecuns 9. 782 with the Cenvral Counsel and Logislative Counsal

. of tais Ageacy,

: As you know, we still boliove thove are sexicus problema
-+ sonnected with cortain provivions of thde bill, I would, therofora,
. llke an opportunity to present ousr views to the Subcornmitice.
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; In order to discuse our problem fully and candidly, I would
o Iy v , ¥
' hope you could se0 your way cloar for me to give my tostimony
in executive sossion. ] T P
ol ST T B - Blacewely, . . .
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WASHINGTON, D.C. 20510

March 4, 1969

Honorable Richard Helms
Director, Central Intelllgence Agency ~
Washingbton, D. C. '- ‘ S

Dear Mr.'Hehns{

: In response to your letter of February 28, the Subcommittee will be
happy to arrange an open hearing so that you may discuss S. 782, the
federal. enployee privacy bill.

_ Since the Subcommittee's agenda, like my own, 1s quite full, I would
_ hope this can take place within the next two weeks.

P! I had thought all the issues were thrashed out two years ago when
- this proposal was amended to meet the objectlons of your agency. If

| there are any others, I hope we can get them cleared up so0 the bill can

.| be enacted. -

With all kind wishes, I am
'Sincerely'yours,
: ’ o R : . ‘J-Clh.qp.‘ J/'L
b L I : ' sy,
o | Sam g, Eevia, gr. o CA"

Chalrman o . _f'

SJE:meﬁ o o y
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;l '( ‘-.’ ;. "v ’
Honorable Richard Helms ;vifﬁ‘f;:ﬁ}}f' ;" ‘f
' Director ' SRR RER NS B IIRIN F ,'

f i

f
i

’,Ql&rmfeh Dlafes &ewaﬁe

S WABHINGTON.DC 20510

* Central Intelligence Agency .”f'fﬂﬂff S ! R
Washington, D. C. 20505 R O 5 r
J

Dear Mv, Helms'

Notwithstanding the faet that I do not see any way
' in which the Federal Employees Bill of Rights will substantial&y '
disadvantage the CIA in the performance of its duties,I would ,-j_"
- appreeiate 1t very much if your Counsel would present to me _— "WH:,n.
drafts of any proposed amendments which you and he deem essential U

X believe that the CIA now enjoys as totaliterian S
powers as can be tolerated by a free soclety, and for this reason, fﬁ;;'fwﬁxa.
om unwilling o consent to any amendment which would grant the Y S R T
CILA totel exemption from a bill which moerely attempts to secure .- '
to federal employees basic rights belonging to every American."clf‘_f"' :

N : - J Sincerely yours, . ﬂ; Cab
‘ v A PP R

:' | IJ ! ., . e
1 v RERTER O Coe S { ' % %n_‘s E : i { i
S ST R l;.j;_g;_f‘ﬁ Sam J. Ervin, Jr. | L i‘ .
L AR -y s ; ! - ;
» e ndy - o o SRD
f Lo : o R e S
' Py X Iv.‘: 1 . "‘v" v (e 1. S
L A " ! L RPN "
i o o o na . . ' o )
y ! . | % . ,.. ' ‘El-.'gll".' ' [ o . . ‘ o . ‘ i
; o [ ' o o . b [ : i
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' DRAFT
14 March 1969

The Honorable Sam J. Ervin, Jr. , Chairman
Subcommittee on Constitutional Rights
Committee on the Judiciary
United States Senate
Washington, D. C. 20510
My dear Mr. Chairman:

In your letter of March 4th fesponding to my request for a
hearing in executive session in connection with S. 782, you
state that the Subcommittee would Be happy to arrange an open
.hearing. In your subsequent letter of March 5th you say you
would appreciate a draft of any proposed amendments which we
deem essential. You further state that you are unwilling to
consent to any amendment which wouid grant CIA total exemption
from a bill which merely attempts to secure to Federal employees
basic rights belonging to every American.

I wish to make the record clear that my colleagues and
I in the Central Intelligence Agency are as keenly interested as
any American in pProtecting the constitutional rights and freedoms
of all of our citizens. Most of us joined the Agency in the first

place, and continue to work for it, because we believe in the basic

democratic freedoms and because we believe in them strongly

Approved For Release 2005/12/14 : CIA-RDP72-00337R000400030083-1
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enough to be concerned over the threat to these freedoms by
external, aggressive forces. Our men undertake difficult and
often dangerous missions abroad in the firm conviction that they
are helping to preserve the democratic rights of the American
people.

It is an undeniable, if unfortunate, fact of life that the
international community is neither bound by ironclad guarantees
against aggression and subversion nor composed exclusively of
peaceful, stable democracies. It is this reality which confronts
the U. S. Government, which shapes the mission of the Central
Intelligence Agency. In the real world the survival of the United
States as a free and democratic state depends on its ability to
protect itself against the aggression and subversion of hostile
powers,

Survival requires that the forces, the plans, and the
weapons with which we would defend ourselves 2are safeguarded
from potential enemiés. Similarly, it is vital that we héve fore-~
knowledge of the capabilities and intentions of a potential enemy
to attack us. .And so it is clear that in this struggle which has
been forced upon us we have no choice but to ensure the integrity,
the high morale, and the competence of the men and women who
work with our vital secrets and seek out those of the potential

enemy.

2
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The record is clear that the various departments of the
U. S. Government responsible for our national security are
prime targets for penetration by Communist intelligence services.
They have initiated world-wide projects to seek out and recruit
Americans-=-official and private, civilian and military--to conduct
penetrations and subversions and acquire this Government!'s
sensitive national security information. We are all too keenly aware
of the successes which have been achieved.

The overriding emphasis of our enemies on the recruitment

- of people, particularly Government employees, may help to explain
. the significance which must be attached to our ability to rely
implicitly on the security, loyalty and iritegrity of those persons
we employ. Such reliance can be possible only if we have the fullest
knowledge about each employee so we can assess his integrity,
emotional stability under stress, and any weaknesses which might
make him susceptible to hostile influence.

I believe S. 782 inhibits our ability to obtain this essential
knowledge, but beyond this it provides for certain administrative
procedures which raise even more serious problems. As you
khow, I have statutory responsibility for protecting intelligence
sources and methods from unauthorized disclosure. This is a
heavy responsibility and important to the national security.

3
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Three provisions of S. 782 are, I believe, in conflict with this
responsibility:

Section 1(k) gives any employee the right to counsel
or other person of his choice if he is asked to submit to
interrogation which could lead to disciplinary action.-
Such interrogation can involve most sensitive information,
particularly as to intelligence sources and methods, and
this would permit presence of uncleared and possibly
hostile counsel at the earliest stages.

Section 4 gives any employee or applicant who alleges
he is affected or aggrieved by the violation or threatened
violation of any provision of the act immediate access to
the United States District Court without regard to whether
such employee or applicant shall have exhausted any
administrative remedies which may be provided by law.
Again, sensitive information, particularly as to sources
and methods, may well be involved and would thus be
revealed in open court.

Section 5 establishes a Board on Employees' Rights.
which would have the authority and duty to receive and
investigate written complaints from or on behalf of any
person claiming to be.affected or aggrieved by any violation

4
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or threatened violation of the act, This would permit
airing before this Board situations wh:!i.ch might again
involve the most sensitive info~rmation.
| These thrée édministrative provisions are, I believe, in clear
conflict with my statutory responsibilities and are unneces sary,
as adequate maﬁhinery is‘pfovided for any employee or applicant
for employment who considers hims elf aggrieved,
A thorough exploration of the foregoing points would
‘ hecessarily go into the inner wérkings and detailed operations
of the Agency. I believe it would not be in the national interest
to do so in an open hearing, but I would be pleased with tﬁe
opportunity to do so in executive session, The solution which
appears to be most nearly consistent with the national security
is a complete exemption from the bill for the Central Intelligence
Agency and for other sensitive agencies similarly situated.
We are, however, preparing language which might eliminate
those features of the bill we believe to be seriously objectionable
an& will submit our suggestions shortly in accordance with your

request.

Sincerely,

Richard Helms
Director
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S, 7162

The objectives of S. 782 we would all agree are laudable in attempting to assure against
unreasonable actions with regard to Government employees. However, as phrased, a number
of provisions would have an adverse and disruptive effect on procedures and practices of
CIA which have been developed over the years to screen out disloyal or unsuitable employees.

The bill would:

1. Preclude the Agency from taking notice of any employee's attendance at a meeting
held by a subversive group or organization. [Sec.l(b) and Sec.1(d)]

2. Give any employee the right to counsel or other person of his choice if he is asked
to submit to interrogation which could lead to disciplinary action. Such interrogation can
involve most sensitive information, particularly as to intelligence sources and methods, and
this would permit the presence of uncleared and possibly hostile counsel at the earliest stages.

[Sec. 1(k)]

_ 3. Would require a personal finding by the Director, or his designee, in each case
with respect to certain key questions in polygraph or psychological tests. [Sec. 6] CIA asks
these questions of all applicants because it has been determined that they are required to
protect national security. It is a fact that literally hundreds of homosexual cases have been
uncovered during polygraph interviews where prior full-field investigations had failed to
uncover the true situation. The requirement for individual determinations would impose an
arbitrary and unnecessary impediment to an otherwise orderly and systematic procedure.

4. Permit an employee or applicant, who alleges that he is affected or aggrieved by
any violation or threatened violation of any provision of the act, immediate access to the U.S.
district court without regard to whether such employee or applicant shall have exhausted any
administrative remedies which may be provided by law. Communists, or other subversives
acting on their own or on instructions from foreign agents, could file suits for the sole
purpose of harassment based on allegations of improper questioning during recruitment
interviews. There is little doubt that such groups would be quick to recognize and exploit
the weapon provided by this Section. The mere filing of such complaints let alone a hearing on
the merits would involve almost inevitably classified information concerning the Agency and
its activities. [Sec.4] Moreover, a campaign of leftist inspired harassing litigation would
seriously burden Agency administrative resources and might virtually paralyze our recruitment
program. :

5. Establish a Board of Employees' Rights which would have the authority and duty to
receive and investigate written complaints from or on behalf of any employee or applicant
‘claiming to be affected or aggrieved by any violation or threatened violation of any provision of
the act. This would permit airing before this Board situations which might again involve
information which would be detrimental to the national security. In a CIA case it might well be
that a defendant employee had been ordered by the Director not to provide information on a
matter since it was highly classified; thus,. we would have a conflict between the Board's
authorities and the Director's responsibility for protection of intelligence sources and methods.
[Sec. 5] '

‘ These provisions are, we believe, in clear conflict with the statutory responsibilities
of the Director of Central Intelligence and are unnecessary, since adequate machinery is

provided for any employee or applicant for employment who might consider himself aggrieved.
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IN THE SENATE OF THE UNITED STATES

Janvary 31,1969

Mr. Ervin (for himself, Mr. Bavir, Mr. BisLe, Mr. Brooxs, Mr. Burprox, Mr.

Byrp of Virginia, Mr. Ciiurcrr, Mr. Coox, Mr. Coorer, Mr. Dirksen, Mr.
Doop, Mr. Dok, Mr. Domintex, Mr, EacLrron, Mr, FaNNIN, Mr. Foxg,
Mr. Gorpwarer, Mr. Graven, Mr. Gurney, Mr. Hansen, Mr. Harrierp,
Mr. Iruska, Mr. Inouve, Mr. Joroan of North Carolina, Mr. Jornan of
Ipatio, Mr. McCarruy, Mr, McGui, Mr., McGovern, Mr, McIntyre, Mr.
Mae~uson, Mr. Mariias, Mr. Mercanr, Mr. Mitier, Mr. MonTova, Mr,
Muxnr, Mr. Muskii, Mr. Nrnson, Mr. Prarson, Mr. Prrcy, Mr, Provry,
Mr. Proxmire, Mr. Ranvoren, My, Saxpi, Mr. Scnweiker, Mr. Scorr, Mr.
SrargMaN, Mr. Srong, Mr, Srevexs, Mr. Tavtaaver, Mr. Tirurmonn, Mr.
Towxr, Mr. Typines, Mr. Wirarams of New Jersey, and Mr. YarBorovetr)
introduced the following bill; which was read twice and referred to the
Committee on the Judiciary

A BILL

To protect the civilian employees of the exceutive branch of the

R

[OV]

United States Government in the enjoyment of their con-
stitutional rights and to prevent unwarranted governmental

invasions of their privacy.
Be it enacted by the Senate and Iouse of Llepresenta-
tives of the United States of America in Congress assembled,
SectionN 1. It shall be unlawful for any officer of any

executive department or any exceutive agency of the United

II
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States Government, or for any person acting or purporting
to act under his authority, to do any of the following things:

(a) To require or request, or to attempt to require or
request, any civilian employec of the United States serving
in the department or agency, or any person seeking employ-
ment in the exceutive branch of the United States Govern-
ment, to disclose his race, rcligion, or mnational origin, or
the race, religion, or national origin of any of his fore-
bears: Provided, however, That nothing contained in this
subsection shall be construed to prohibit inquiry concerning
the citizenship of any such employee or person if his citizen-
ship is a statutory condition of his obtaining or retaining his
employment: Provided further, That nothing contained in
this subsection shall be construed to prohibit inquiry concern-
ing the national origin of any such employee when such in-
quiry is deemed necessary or advisable to determine suit-
ability for assignment to activities or nndertakings related to
the national security within the United States or to activities
or undertakings of any nature outside the United States.

(b) To state or intimate, or to attempt to state or inti-
mate, to any civilian employec of the United States serving
in the department or agency that any notice will be taken of
his attendance or lack of attendance at any assemblage, dis-
cussion, or lecturc held or called by any officer of the execu-

tive branch of the United States Government, or by any per-
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son acting or purporting to act under his authority, or by any
outside parties or organizations to advise, instruct, or in-
doctrinate any civilian employee of the United States serving
in the department or agency in respeet to any matter or
subject other than the performance of official dutics to which
he is or may be assigned in the department or agency, or
the development of skills, knowledge, or abilities which
qualify him for the performance of such dutios: Provided,
however, That nothing contained in this subsection shall be
construed to prohibit taking notice of the participation of a
civilian employee in the activities of any professional group
or association,

(c) To require or request, or to attempt to require or
request, any civilian employee of the United States serving
in the department or agency to participate in any way in
any activities or undertakings unless such activities or under-
takings are related to the performance of official duties to
which he is or may be assigned in the department or agency,
or to the development of skills, knowledge, or abilities which
qualify him for the performance of such duties.

(d) To require or request, or to attempt to require
or i‘oquest, any civilian employec of the United States serv-
ing in the department or agency to make any report con-
cerning any of his activities or undertakings unless such

activities or undertakings are related to the performance of
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I official duties to which he is or may be assigned in the
2 departnent or ageney, or to the development of skills, knowl-
3 edge, or abilities which qualify him for the performance of
4 snch dnties, or unless there is reason to believe that the
5 vivilian employee is engaged in outside activities or employ-
6 yent in conflict with his official duties.

i () To require or request, or to attempt to require or
8 request, any civilian employee of the United States serving
9 in the departinent or ageuey, or iy person applyving for
10 employvient ax a civilian employee in the exeentive branch
11 of the United States Government, to submit fo any interroga-
12 {ion or examination or to lake any psychologieal fest which

1% s designed to clicit from lim information concerning his

4 yersonal relationship with any person connected with him
15 by blood or marriage, or concerning his religious heliefx or
16 practices, or coneerning his attitude or conduct with respect
17 o sexual matters: Provided, however, That nothing con-
15 ined in this subsection shall he construed to prevent
19y physician from eliciling such information or authorizing
200 cuch tests in the dingnosis or treatment ol any civilian
21 employee or applicant where such physician deems such
22 nformation necessary to cnable him to determine whether
27 or not sueh individual is suffering from mental illness: Pro-

vided further, however, That this determination shall he made

Yo individual cases and not pursnant to general practice or
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regulation governing the examination of employees or appli-
cants according to grade, agency, or dutics: Provided further,
however, That nothing contained in this subsection shall be
construed to prohibit an officer of the department or agency
from advising any civilian employce or applicant of a specific
charge of sexual misconduct made against that person, and
affording him an opportunity to refute the charge.

(f) To require or request, or attempt to require or
request, any civilian employee of the United States serving
in the department or agency, or any person applying for
employment as a civilian employee in the exceutive branch
of the United States Government, to take any polygraph
test designed to elicit from him information concerning his
personal relationship with any person connccted with him
by Dlood or marriage, or concerning his religions beliefs or
practices, or concerning his attitude or conduct with respect
to sexual matters.

(g) To require or vequest, or to attempt to require
or request, any civilian employce of the United States serving
in the department or ageney to support by personal endeavor
or contribution of money or any other thing of value the
nomination or the election of any person or group of persons
to public office in the Government of the United States or of

any State, district, Commonwealth, territory, or possession
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1 of the United States, or to attend any mecting held to pro-

< mote or support the activities or undertakings of any political

o party of the United States or of any State, district. Conunon-

4 wealth. territory, or possession of the United States,

0 (h) To coerce or attempt fo cocree any civilian
G employce of the United States serving in the department or
7 agency to invest his earnings in bonds or other obligations
8 or sccurities issued by the United States or any of its depart-
9 ments or agencies, or to make domations fo anv institution

10 r cause of any kind: P’rovided, houever, That uathing con-

11 sained in this subscetion shall be construed to prohibic any

12 Hflicer of any exeentive departiwent or any executive ageney

13 Hf the United States Govermment, or any person acting or

4 purporting to act under his authority, from ealliug meclings

15 wd taking any action appropriate to afford any civilian em-

16 Hloyee of the United States the opportunity voluntarily to

17 invest his carnings in honds or other obligations or securities

18 ssued by the United States or any of its departments or

19 agencies, or volunfarily to make donations to any institution

20 O cause,

21 (i) To require or request, or to aitempl to require

22 or request, any civilian cmployee of the United States

23 serving in the departent or agency to disclose any items

24 of his property, income, or other assets, source of income,

25 or liabilities, or his personal or domestic expenditures or
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those of any member of his family or household: Provided,
however, That this subscetion shall not apply to any civilian
employee who has authority to make any final determination
with respeet to the tax or other liability of any person, cor-
poration, or other legal cntity to the United States, or
claims which require expenditure of moneys of the United
States: Provided further, however, That nothing contained
in this subsection shall prohibit the Department of the
Treasury or any other cxecutive department or agency of
the United States Government from requiring any civilian
employee of the United States to make such reports as may
be necessary or appropriate for the determination of his
liability for taxcs, tariffs, custom duties, or other obliga-
tions imposed by law.

(1) To requirc or request, or to attempt to require
or request, any civilian employce of the United States
embraced within the terms of the proviso in subsection
(i) to disclose any items of his property, income, or
other assets, source of income, or liabilitics, or his personal
or domestic expenditures or those of any member of his
family or household other than specific items tending to
indicate a conflict of interest in- respect to the perform-
ance of any of the official dutics to which he is or may be
assigned.

(k) To require or request, or to attempt to require or
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X
1 request, any c¢ivilian cmployee of the United States serving
2 in the departiment or ageney, who is under investigation for
3 misconduct, to submit to interrogation which could lead to
4+ disciplinary action without the presence of counsel or other

2 person of hix choice, if he so requests.

b (1) To discharge, diseipline, demote, deny pronwo-
T fion to. relocate, reasstgn. or otherwise diseriminate in

8 regard to any term or condition of emplovuent of, any civil-
9 ian employee of the United States serving in the departiment
10 gr agenev. or to threaten to commit any of sueh acts, by
11 peason of the refusal or failure of such cwmplovee to sulnnit
12 (o or comply with any requirement. request, or action made
13 umlawlul by this Act. or by reason of the exereise by such
4 civilian emplovee of any right granted or secured by this
15 Act.

16 Sk, 2,0 1t shall be unlawful for any officer of the United
17T States Civil Service Conmiission, or for any person acting
18 or purporting to act under hix authority, to do any of the
19 following things:

(a) To require or request, or to atfempt o require or
21 pequest, any excentive departient or any exceutive ageney
22 of the United States Govermment, or any officer or ciployvee
=3 werving in such departinent or ageney, to violate any of the
24 yrovisions of seetion 1 of this e,

25 (1h) To require or request, or to attempt to require or
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9
request, any person secking to establish eivil service status
or cligibility for ciployment in the executive branch of the
United States Government, or any person applying for em-
ployment in the executive branch of the United States Gov-
crnment, or any civilian employee of the United States
serving in any department or ageney of the United States
Governinent, to submit to any interrogation or examination
or to take any psychological test which is designed to elicit
from him information kconcerning his personal rclationship
with any person connceted with him by blood or marriage,
or concerning his religious beliefs or practices, or concerning
his attitude or conduct with respeet to sexual matters: Pro-
vided, however, That nothing contained in this subscetion
shall be construed to prevent a physician from eliciting such
mformation or authorizing such tests in the diagnosis or
treatment of any civilian cmployee or applicant where such
physician decms such information necessary to enable him
to determine whether or not such individual is suffering
from mental illness: Provided further, however, That this
determination shall be made in individual cases and not pur-
suant to general practice or regulation governing the exami-
nation of employees or applicants according to grade, agency,
or dutics: Provided further, however, That nothing contained
in this subsection shall be construed to prohibit an officer of

S. 782——2
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1 the Civil Service Commission from advising any civilian

2 employee or applicant of a specific charge of sexual miscon-

5 duct made against that person, and affording him an oppor-

4 tunity to refute the charge.

5 (¢) To require or request. or to attempt to require
6 or rvequest. any person sccking to establish eivil serviee
7 status or cligibility for employment in the execative braueh
s of the United States Govermuent, or any person applying
9 for employment in the excentive branch of the Tnited States

10 Government. or any civilian emplovee of the United States

11 serving in any department or ageney of the United States
12 Govermment. to take any polvgraph test designed to clieit

3 from him iformation concerning his personal relationship
I with any person connected with hine by blood or marriage,
15 or concerning his religions heliels or practices. or coneerning
16 his attitude or conduct with respeet to sexual matters,

I Sic, 3. Tt shall he nulawful for any commissioned oflicer.
15 as defined in seetion 101 of (itle 10, United States Code. or
19 any member of the Arnned Torees acting or purporting fo

20 aet under his authority. to require or request. or to attempt

21 (o require or request, any eivilian cmployee of the executive

22 Byanch of the United States Govermuent under his authority

' or subjeet to his supervision to perform any of the acts or

26 qibmit to any of the requirements made unlawful by xection

2 1 of this Act,
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Src. 4. Whenever any officer of any cxecutive depart-
ment or any executive agency of the United States Gov-

ernment, or any person acting or purporting to act under his

- authority, or any commissioned officer as defined in scction

101 of title 10, United States Code, or any member of the
Armed Iforces acting or purporting to act under his author-
ity, violates or threatens to violate any of the provisions of
section 1, 2, or 3 of this Act, any civilian employce of the
United States serving in any department or agency of the
United States Government, or any person applying for
cmployment in the exceutive branch of the United States
Government, or any person seeking to establish eivil service
status or eligibility for employment in the exeeutive branch
of the United States Government, affected or aggrieved by
the violation or threatened violation, may hring a eivil action
in his own behall or in Dhehalf of himself and  others
similarly situated, against the offending officer or person in
the United States distriet court for the distriet in which the
violation oceurs or is threatened, or the distriet in which the
offending officer or person is fonnd, or in the United States
District Court for the Distriet of Columbia, to prevent
the threatened violation or to obtain redress against the
consequences of the violation. The Attorney General shall
defend  all officers or persons sued wnder this seetion

who acted pursuant to an order, regulation, or dircctive.
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I oor whoo i his opinion, did not willfully - violate  the

2 provisious of thix Net. Suelh United States distriet conrt

-

<hall have jurisdiction to try and determine such ¢ivil action
4 drrespeetive of the actuality or amonnt of pecuniary injury
2 done or threatened. and withont regard to whether the

6 aegrieved party <hall have exhansted any  administrative

T yemedies that may be provided by law. and to issue such
8 rpestraining order. iuterlocutory injunction. permanent in-

9 junetion, or mandatory injunction. or enter such other jude-
10 ent or deeree as may he necessary or appropriate {o prevent
11 the threatened violation. or to afford the plaintifl and others
12 imilarly sitnated complete reliel against the cousequences of
I3 the violation, With the  written eonsent ol any person
Ho iected or aggrieved by a violation or threatened violation
15 of seetion 1. 2. or 3 of this Aet, anv emplovee organization
16 may bring such action on hehalf of sueh person. or may
17 fntervene in such action, For the purposes of this section,
I8 cmplovee organizations shall he construed o include any
19 rotherhood. council, federation. organization. nnion. or pro-
fessional association mwade up in whole or in part of civilian
21 employees of the United States and which has as one of its
== puarposes dealing with departiients. ageneies, conmnissions,
and independent agencies of the Unifed States concerning
21 the condition and terms of eployment of such employees,

95 - . . .
= Sec. 5. (a) There is hereby established a Board on
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Employecs’ Rights (hercinafter referred to as the “Board”).
The Board shall be composed of three members, appointed
by the President, by and with the advice and consent of the
Senate. The President shall designate one member as chair-
man. No more than two members of the Board may be of
the same political party. No member of the Board shall be
an officer or cmployee of the United States Government.

(b) The term of office of cach member of the Board
shall be five ycars, except that (1) of those members first
appointed, one shall serve for five years, one for three years,
and onc for onc year, respeetively, from the date of enact-
ment of this Act, and (2) any member appointed to fill
a vacancy occurring prior to the expiration of the term for
which his predccessor was appointed shall be appointed for
the remainder of such term.

(¢) Members of the Board shall be compensated at the
rate of $75 a day for cach day spent in the work of the
Board, and shall be paid actual travel cxpenses and per
diem in lieu of subsistence cxpenses when away from their
usual places of residence, as authorized by scction 5703 of
title 5, United States Code.

(d) Two members shall constitute a quorum for the
transaction of business.

(¢) The Board may appoint and fix the eompensation
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1 of such oflicers, attorueys, and cmployees, and make such
2 expenditures, as may be necessary to carry out its functions.
3 (f) The Board shall make such rules and regulations

4 as shall be neeessary and proper to carry out its functions.

<t

(¢) The Board shall have the authority and duty to
G receive and investigate written complaints from or on be-
T half of any person claiming to be affected or aggrieved Dy
8 any violation or threatened violation of this Act and to con-
9 Qduet a hearing on ecach sueh complaint. Within ten days

10 after the reccipt of any such complaint, the Board shall

11 furnish notice of the time, place, and nature of the hearing

12 thercon to all interested partics. The Board shall render

13 s final decision with respeet to any complaint within thirty

4 days after the conclusion of its hearimg thercon,

15 (h) Oflicers or representatives of any Federal eiployee
16 grganization in any degrec concerned with cmployment of
17 the category in which any alleged violation of this Act
18 geeurred or is threatened shall he given an opportunity to
19 participate in cach hearing conducted under this scction,
20 through submission of wrilten data, views, or arguments,
21 and in the discretion of the Board, with opportunity for oral
90

=~ presentation. Government employces called upon by any

=} party or by any Federal employee organization to participate
929 . e e :
24 in any phase of any administrative or judicial procceding
25

ander this scction shall be free to do so without incurring
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travel cost or sullering loss in leave or pay; and all such em-
ployces shall be free from restraint, coercion, interference,
intimidation, or reprisal in or because of their participation.
Any periods of time spent by Government employees during
such participation shall be held and considered to be Federal
employment for all purposes.

(i) Insofar as consistent with the purposes of this sec-
tion, the provisions of subchapter IT of chapter b of title 5,
United States Code, relating to the furnishing of notice and
manner of conducting agency hearings, shall be applicable
to hearings conducted by the Board under this section.

(j) If the Board shall determine after hearing that a
violation of this Act has not occurred or is not threatened,
the Board shall state its determination and notify all inter-
ested partics of such determination. Mach such determina-
tion shall constitute a final decision of the Board for pur-
poses of judicial review.

(k) If the Board shall determine that any violation
of this Act has been committed or threatened by any civil-
ian officer or employce of the United States, the Board shall
immediately (1) issue and cause to be served on such of-
ficer or employee an order requiring such officer or employec
to cease and desist from the unlawful act or practice which

constitutes a violation, (2) endeavor to eliminate any such
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unlawful act or practice by inforimal methods of conference,
conciliation, and persnaxion, aud (3) may—

(A) (i) in the case of the first offense by any
civilian officer or employvee of the United States, other
than any officer appointed by the President, by and with
the advice and consent of the Senate, issne an official
reprimand against such officer or employee or order the
suspension without pay of such officer or employee from
the position or office held by him for a period of not (o
exceed fiffeen davs, and (i) in the case of a second
or subsequent offense by any such oflicer or employvee,
order the suspension without pay of such officer or em-
ployee from the position or office held by him for a
period of not to exceed thirty days or order the removal
of such oflicer or employee from such position or oflice;
and

(B) in the ecase of any offense by any oflicer ap-
pointed by the President. by and with the advice aud
cousent of the Senate, transmit a report concerning such
violation to the President and the Congress,

(1) Tf the Board shall determine that any vielation
of this Act Las been committed or threatened by any oflicer
of any of the Arined Forces of the United States, or any
person purporting to act under aathority conferred by such
officer, the Board shall (1) submit a report thercon to the
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President, the Congress, and the Secrctary of the military
department concerncd, (2) endeavor to eliminate any un-
lawful act or practice which constitutes such a violation by
informal methods of conference, conciliation, and persuasion,
and (3) refer its determination and the record in the case
to any person authorized to convenc general courts-martial
under seetion 822 (article 22) of title 10, United States
Code. Thereupon such person shall take immediate steps
to dispose of the matter under chapter 47 of title 10, United
States Code (Uniform Code of Military Justice).

(m) Any party aggrieved by any final determination
or order of the Board m;aJy institute, in the district court of
the United States for the judicial district whercin the viola-

tion or threatened violation of this Act occurred, or in the

_United States District Court for the District of Columbia,

a civil action for the review of such determination or order.
In any such action, the court shall have jurisdiction to (1)
affirm, modify, or sct aside any determination or order made
by the Board which is under review, or (2) require the
Board to make any determination or order which it is author-
ized to make under subsection (k), but which it has refused
to make. The reviewing court shall set aside any finding,
conclusion, determination, or order of the Board as to which
complaint is made which is unsupported by substantial evi-

dence on the record considered as a whole.
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1 (n) The Board shall submit, not later than March 31
2 of each year, to the Senate and House of Representatives,
3 respeetively, a report on its activities under this section dur-
4 ing the immediately preceding calendar year, including a
5 statement concerning the nature of all complaints filed with
6 it, its detcrminations and orders resulting from hearings
7 thercon, and the names of all officers or employces of the
8 United States with respect to whom any penalties have been
9 imposcd under this section.

10 (o) There are authorized to be appropriated sums nec-
11 essary, not in exeess of $100,000, to carry out the provisions
12 of this section.

13 Src. 6. Nothing contained in this Act shall be construed
14 to prohibit an officer of the Central Intelligence Agency or
15 of the National Sceurity Ageney or of the TFederal
16 Bureau of Investigation from requesting any civilian em-
17 ployece or applicant to take a polygraph test, or to take a
13 psychological test, designed to elicit from him information
19 concerning his personal relationship with any person con-
20 nected with him by blood or marriage, or concerning his
21 religious belicfs or practices, or concerning his attitude or
22 conduct with respeet to sexual matters, or to provide a per-
23 gsonal financial statement, if the Director of the Central
24 TIntelligence Agency or his designee or the Director of the
25  National Sccurity Ageney or his designee or the Director
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of the Federal Burcau of Investigation or his designee makes
a personal ﬁnding(with regard to each individual to be
so tested or exzmain(%@l,{F that such test or information is required
to protect the national security.

Suc. 7. Nothing contained in scctions 4 and 5 shall be
construed to prevent establishment of department and
agency grievance proccdures. to enforee this Act, but the
existence of such procedures shall not preclude any appli-
cant or employee from pursuing the remedies established
by this Act or any other remedios provided by law: Pro-
vided, however, That if under the procedures established,
the employce or applicant has obtained complete protection
against threatened violations or complete redress for vio-
lations, such action may be pleaded in bar in the United
States District Court or in proceedings before the Board on
Employce Rights: Provided further, however, That if an
cemploycee clects to seek a remedy under cither section 4 or
section 5, he waives his right to proceed by an independent
action under the remaining section.

Sre. 8. I any provision of this Act or the application
of any provision to any person or circumstance shall be held
invalid, the remainder of this Act or the application of such
provision to persons or circumstances other than those as to

which it is held invalid, shall not be affected.
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AMENDMENTS TO S. 782

Page 19, line 2, following "finding'" delete "with regard to each

individual to be so tested or examined, "

Page 19, following line 19, insert a new paragraph:
"8. Section 1(b), 1(d), 1(k), and 1(1), and Sections 4 and 5
of this Act shall not apply to the FBI, NSA, CIA, or to

persons employed by, or detailed to, such agencies.

Page 19, line 20, renumber to read SEC. 9, ¢

(These amendments would eliminate all the provisions troubling
the Agency and leave certain limitations which are no problem.
They are, therefore, tantamount to a complete exemption. )
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21 Febrwary 1969

MEMORANDUM FOR: The Director

SUBJECT: Ervin Bill - 5,782

Bill Woodruff, Scoop Jackson, among others, have suggested you
might want to mention at an early Subcommittee session the problem of
the Ervin bill (S, 782 to protect the constitutional rights and privacy of
Government employees). I hope you find a chance to do this and if so
suggest you make the following points:

1. Qur Subconunittee is certainly well aware of the sensitivity
of the kind of material we handle and the kiad of operations we
engage in.

Z. Itis also aware of the Director's statutory reasponsibility
to protect our sources and methods.

3. We need only look at some of the past experiences of
U.S. agencies {(NSA cases for example) and cases of friendly foreign
countries | to see the incalculable 25X1
damage done by successful Soviet penetrations of free world intelli-
gence organizations.

4. Indeed we have a mass of evidence that one of the highest
priorities of the KGE is the penetration of U.S. intelligence agencies.
One successful such penetration might enable the Soviets to identify
and neutralize many of our own operations; learn what we know and
don't know about Soviet capabilities and intentions; gain insights
-anabling them to confuse and deceive us: and acquire vital informs tion

-~ about U.8. policy, capabilities, technology, etc., with which our

own personnel become familiar in the course of their work.
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5. For these reasons we are very seriously concerned
about the implications of certain provisions of the Ervian bill:

&. As you know, over the years we have developed a
thorough system: of screening and assessing our personnel,
If we didn't carefully check their security and suitability,
we wouldn't be doing our duty. The Ervin bill would severely
Hmit us in this regard. It apparently would forbid us to
question an employee regarding hiz assoclation with known
Communist agents.

b, Perhaps even more serious, provisions of the bill
grant any employee whose performance has been brought into
question, the right to bring in private counsel at the very
outset of an inguiry and to appeal his case to a U.S. district
court. In such cages we would be faced with the problem of
either letting command authority and discipline fall apart,
or going to public trial and being forced to reveal a great
dsal more about the Agency and its operations than we would
want,

Especially troublesome too is the provision allowing any applicant
the right to file suit in a district court for alleged violations or threatened
violations of the provisions of the bill ({. e., questioning an applicant about
his personal life). Under these provisions, leftist organizations, dissident
youth groups, etc., could launch a campaign of litigation virtually paralyzing
the Agency recruitment program and severely straining its administrative
resources,

JOHN M. MAURY
Legislative Counsel
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